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DIGEST 

1 .  Where protester seeks cancellation and resolicitation of 
a procurement based on failure to receive a material 
amendment to the invitation for bids (IFB), protester is an 
interested party to challenge award under the IFB despite 
the fact that it submitted a late bid since, if the protest 
is sustained, protester will have an opportunity to compete 
under the new I F B .  

2. Where full and open competition and a reasonable price 
are obtained and the record does not show a deliberate 
attempt by the contracting aqency to exclude the offeror 
from the competition, an offeror's nonreceipt of a solicita- 
tion amendment establishing a new bid opening date does not 
require cancellation and resolicitation of the procurement. 

DECISION 

Shemya Constructors protests the proposed award of a 
contract to Blaze Construction under invitation for bids 
(IFB) No. F65501-88-B-0043, issued by the Air Force for 
maintenance and repair of airfield pavement at Elmendorf Air 
Force Base, Alaska. Shemya requests cancellation and 
resolicitation of the procurement because it did not receive 
two material amendments to the IFB and thus was prevented 
from submitting a timely bid. 

We deny the protest. 

Initially, the Air Force claims that the protest should be 
dismissed because Shemya is not an "interested party" under 
our Bid Protest Regulations, 4 C.F.R. S 21.0(a) (1988). The 
Air Force states that even if its protest were upheld, 
Shemya would not be eligible for award because it submitted 
a late bid and is not the low bidder. We disagree. When a 
protester seeks resolicitation of a procurement, the 
protester is an interested party since, if it prevails, it 



w i l l  have a n  oppor tun i ty  t o  compete under t h e  new so l i c i t a -  
t i o n .  Big S t a t e  E n t e r p r i s e s ,  64 Comp. Gen. 482 (19851, 85-1 
CPD 459. S i n c e  t h e r e  is no evidence t h a t  Shemya would not 
be a b l e  t o  bid on a r e s o l i c i t a t i o n  of t h i s  procurement, it 
i s  an i n t e r e s t e d  p a r t y .  

Bid opening f o r  t h e  I F B  i n i t i a l l y  was set f o r  August 2 ,  
1988. By amendment N o .  2 ,  da t ed  J u l y  28, t h e  c o n t r a c t i n g  
agency n o t i f i e d  t h e  b i d d e r s  t h a t  bid opening was postponed 
i n d e f i n i t e l y .  For t h e  n e x t  month Shemya states t h a t  on 
eve ry  Monday it checked t h e  Alaska AGC B u l l e t i n ,  which 
r e g u l a r l y  l ists  pending f e d e r a l  agency c o n s t r u c t i o n  
procurements,  f o r  t h e  new b id  opening da te .  On 
September 1 9 ,  Shemya checked t h e  b u l l e t i n  and d iscovered  
t h a t  bid opening for t h e  I F B  was t o  t a k e  p l ace  t h a t  
a f te rnoon.  Shemya c a l l e d  t h e  c o n t r a c t i n g  agency t o  confirm 
t h i s ,  and learned  t h a t  t h e  c o n t r a c t i n g  agency had i s sued  two 
amendments t o  t h e  IFB,  amendment No. 3,  da ted  September 1 , 
s e t t i n g  bid opening f o r  September 16,  and amendment No. 4 ,  
da t ed  September 7,  extending t h e  b id  opening d a t e  t o  
September 19. Shemya claims t o  have never received e i t h e r  
amendment. According t o  Shemya, ou t  of a t o t a l  of 31 
c o n t r a c t o r s  s o l i c i t e d ,  7 c o n t r a c t o r s ,  inc luding  i t s e l f ,  d i d  
not  r e c e i v e  amendment Nos. 3 and 4. Shemya contends t h a t  
i t s  f a i l u r e  t o  r e c e i v e  t h e  amendments caused i t s  bid t o  be 
submit ted l a t e ,  and shows t h a t  t h e  A i r  Force f a i l e d  t o  
comply wi th  its du ty  t o  achieve  f u l l  and open competi t ion.  

Genera l ly  t h e  r i s k  of nonrece ip t  of a s o l i c i t a t i o n  amendment 
res ts  with t h e  o f f e r o r .  Maryland Computer Se rv ices ,  I n c .  , 
B-216990, Feb. 1 2 ,  1985, 8 5  - 1  CPD g 187. Th e p r o p r i e t y  of  a 
p a r t i c u l a r  procurement is determined on t h e  b a s i s  of whether 
f u l l  and open compe t i t i on  was achieved and reasonable  p r i c e s  
were obta ined ,  and whether t h e  agency made a conscious and 
d e l i b e r a t e  e f f o r t  t o  exc lude  a n  o f f e r o r  from competing f o r  
t h e  c o n t r a c t .  I n t e r n a t i o n a l  Assoc ia t ion  of F i r e  F i g h t e r s ,  
B-220757, Jan.  13, 1986, 86-1 CPD 11 31. 

I n  t h i s  case, t h e  c o n t r a c t i n g  agency has submit ted records  
showing t h a t  Shemya w a s  on t h e  mail ing list f o r  t h e  IFB and 
amendments. Date stamps on t h e  mai l ing  l i s t  show t h a t  t h e  
A i r  Force prepared amendment Nos. 3 and 4 f o r  a l l  s o l i c i t e d  
c o n t r a c t o r s ,  i nc lud ing  Shemya, o n  September 3 and 
September 8. According t o  t h e  agency 's  procedures ,  mai l ing 
lists are not  date-stamped u n t i l  a f t e r  t h e  material t o  be 
s e n t  is i n  t h e  a p p r o p r i a t e  envelope and mail ing l a b e l s  a r e  
a f f i x e d ,  a f t e r  which t h e  envelopes are metered and depos i ted  
wi th  t h e  P o s t a l  Se rv ice .  

Shemya has  presented  no evidence,  o t h e r  t han  nonrece ip t ,  
t h a t  t h e  A i r  Force f a i l e d  i n  its du ty  t o  m a i l  t h e  amendments 
i n  a t ime ly  manner.  Fu r the r ,  even excluding 7 of t h e  31 
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firms on t h e  mail ing l i s t  which d id  not  rece ive  amendment 
Nos. 3 and 4 ,  t h e  A i r  Force s o l i c i t e d  2 4  f i rms  and r ece ived  
2 b ids .  The record a l s o  shows t h a t  t h e  A i r  Force obta ined  a 
reasonable  p r i c e ,  since it awarded t h e  c o n t r a c t  t o  t h e  low 
b idder  whose p r i c e  was 2 0  p e r c e n t  below t h e  government 
estimate. In  v i e w  of t h e  number of f i rms  s o l i c i t e d ,  t h e  
responses  received and t h e  award made, we t h i n k  f u l l  and 
open compet i t ion  w a s  achieved. 

The p r o t e s t e r  a rgues  t h a t  our dec i s ion ,  Andero Cons t ruc t ion  
I n c  B-203898,  Feb. 16,  1 9 8 2 ,  82-1 CPD q 1 3 3 ,  suppor ts  i ts 4, p o s i t i o n  i n  t h i s  case. W e  d i sagree .  I n  Andero, we he ld  
t h a t  c a n c e l l a t i o n  of a n  IFB and r e s o l i c i t a t i o n  were requ i r ed  
where t h e  record d i d  not  e s t a b l i s h  t h a t  t h e  c o n t r a c t i n g  
agency had made t h e  r equ i r ed  e f f o r t  t o  achieve  compet i t ion .  
S p e c i f i c a l l y ,  t h e  agency f a i l e d  t o  s ta te  a f f i r m a t i v e l y  t h a t  
t h e  amendment a t  i s s u e  had been mailed t o  t h e  p r o t e s t e r ;  
t h e  agency had no r o u t i n e  bus iness  records  showing t h e  
amendment had been s e n t ;  and t h r e e  of t h e  four  b idde r s  had 
n o t  received t h e  amendment. Here, i n  c o n t r a s t ,  t h e  agency 
m a i n t a i n s  t h a t  t h e  amendments were prepared and mailed i n  
accordance w i t h  i t s  u s u a l  procedures;  t h e  agency has 
produced t h e  b i d d e r s '  mai l ing  l i s t ,  a record maintained i n  
t h e  normal course  of b u s i n e s s ,  which suppor t s  t h e  agency 's  
p o s i t i o n ;  and a t  least  two b idders  rece ived  t h e  
amendments. 1 / 

Given t h a t  t h e  record shows t h a t  t h e  agency followed i t s  
s t anda rd  procedures ;  there  is no evidence of a consc ious  and 
del iberate  e f f o r t  on t h e  agency 's  p a r t  t o  exclude Shemya 
from t h e  compet i t ion ;  and award was made a t  a reasonable  
p r i c e  a f t e r  f u l l  and open competi t ion,  we see no basis t o  
d i s t u r b  t h e  procurement. 

The p r o t e s t  is denied.  

General  Counsel 6f- 

1/ The p r o t e s t e r ' s  own survey  of 28 f i rms  on t h e  mail ing rist shows t h a t  a t  least  1 o t h e r  f i rm  a l s o  rece ived  t h e  
amendments. I n  a d d i t i o n ,  while  s i x  of t h e  firms i n c l u d e d  i n  
i t s  survey have stated t h a t  t hey  d i d  no t  r ece ive  t h e  
amendments, it is  unclear how many, i f  any, of t h e  remaining 
f i r m s  contac ted  a l s o  f a i l e d  t o  rece ived  them. 

3 B-232928 .2  




